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Foreword

The State obligation to promptly identify and assist victims of
human trafficking is sacrosanct. It is enshrined in internation-
al legal documents and is a key commitment of the OSCE
participating States. It is embedded in the OSCE Action Plan
to Combat Trafficking in Human Beings and its Addenda,
as well as in a number of OSCE Ministerial Council Deci-
sions. However, insufficient protection for victims remains a
major persisting challenge in today’s anti-trafficking efforts.
This manifests in low identification numbers, lack of tailored
rehabilitation services, unclear prospects for (re)integration,
and - tragically — the re-trafficking of victims.

To address these deficiencies, particularly in the context of
the humanitarian crisis related to the war against Ukraine,
in April 2022, my Office’s annual Alliance against Traffick-
ing in Persons conference focused entirely on victim protec-
tion issues. The conference took stock of existing protec-
tion systems and their capacity to provide comprehensive
assistance to victims of human trafficking. It addressed the
myriad vulnerabilities that must be accounted for to ensure
that State protection efforts are effective and inclusive, such
as with regard to victims’ age, gender and citizenship, their
social, economic, cultural, ethnic or religious background, or
their disabilities. It outlined existing gaps in State identifica-
tion and assistance mechanisms, and proposed potential
solutions for filling these gaps.

One of the key takeaways of the conference is that there is
a growing need to separate assistance to victims from their
participation in criminal justice investigations and processes.
This remains a major obstacle to effective identification and
protection. There is a plethora of reasons why victims do
not want to engage with law enforcement, starting from fear
of retaliation and loss of agency, to distrust of authorities
or lack of long-term solutions after criminal proceedings.
These factors should not preclude assistance; indeed, they
only emphasize its importance. Thus, it is high time that we,
as anti-trafficking professionals, abandoned the concept
of ‘coercing’ victims into co-operation by making access
to services contingent on such co-operation. Instead, the
focus should be on ensuring victim identification and assis-
tance independent of criminal justice systems.

The publication you have in front of you provides a discus-
sion for States on how to change the current state of affairs
by adopting a ‘social path’ approach to identification and
assistance. The ‘social path’ is a viable protection avenue
that frees victims from the requirement to co-operate with
the criminal justice process in order to access support and
protection. It offers long-term assistance to all victims with-
out discrimination. It is a path to victim recovery that, if im-
plemented effectively, will ultimately lead to reduced vulner-
abilities, fewer re-trafficking cases, more credibility of State
protection systems, and safer communities.

A key first step toward achieving the above is understand-
ing the relevant policy options and their rationale; this paper
aims to support States in this regard. My Office stands ready
to help States take further action to protect and support the
people who need — and are entitled to — such help.

Valiant Richey
OSCE Special Representative and Co-ordinator
for Combating Trafficking in Human Beings



Introduction

Identification of victims of trafficking in human beings
is a cornerstone of an effective anti-trafficking
response, and should remain a priority in State policies
and measures to combat the crime.
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Identifying an adult or child as a victim of trafficking is the first
stage of protecting them. In many countries, being identified
as a trafficking victim is the gateway to services and support
specific to trafficking victims, rather than services and support
specific to, for example, refugees or children. The primary pur-
pose of identification is not to gather evidence from potential
witnesses or victims of crime, nor to collect data about the
number of people who have been trafficked. It is to trigger a
State’s obligation to provide protection, including all forms of
assistance.

This assistance should not be conditional on victims’ co-oper-
ation with the criminal justice system. It should instead offer
them a path toward recovery, rehabilitation and restoration of
their rights. Indeed, such assistance increases the likelihood of
victims regaining their agency and participating in all aspects
of society, including criminal proceedings, with the goal of
bringing their traffickers to justice.

Currently, in the majority of OSCE participating States, indi-
viduals can only be formally identified as victims of traffick-
ing in human beings within the criminal justice system, usu-
ally by law enforcement. A recent OSCE report! indicates that
in approximately half of the OSCE participating States (29),
only officials associated with law enforcement can designate a
person as a trafficking victim. Moreover, in eight participating
States only law enforcement can refer them to support services.
Barely half of the OSCE States reported providing support to
victims independent of their co-operation with law enforce-
ment. Particular concerns have been raised about the ability of
foreign victims to access justice and remedy, especially when
they do not have a legal right of residence.

However, people who have been trafficked are often reluctant
to co-operate with the criminal justice system, and are routine-
ly too frightened to provide information to law enforcement of-
ficials about the criminals who have trafficked them. There are
many reasons for this, all of which combined make it important
to offer alternatives. For example, victims may:

+ have specific fears about their own safety (if they speak out)
or that of their loved ones, particularly a fear of reprisals
from traffickers or their associates;

« be traumatized and, therefore, need sufficient time to
recover;

« fear being charged themselves with a crime or be fearful that
their irregular immigration status will lead to their being de-
ported (and, in some cases, the subject of refoulement?);

« be afraid of contacts with ‘people in uniform’ on account of
prior experiences or a cultural distrust of law enforcement;

+ be unable to provide sufficient evidence (even if they do
speak to a police investigator or prosecutor), or their evi-
dence is deemed insufficient by law enforcement authori-
ties, and therefore prosecution or conviction does not go
ahead, with victims having endangered themselves by com-
ing forward in vain.

A current member of the Group of Experts on Trafficking in
Human Beings (GRETA), the treaty-monitoring body which
has been established by the Council of Europe Convention on
Action against Trafficking in Human Beings,® has summed up
the situation as follows:

“Although understandable from a police perspective, involving
the police in the identification of victims entails the risk of false
negatives (victims not being identified while they are victims),
as the lack of law enforcement indications does not necessarily
reflect a lack of victimhood ... . The current system (in which a
residence permit is linked to the willingness to co-operate, and
indicators to start criminal investigations are collected during
the reflection period*) creates pressure on victims to make a
statement against the traffickers at an early stage in the process.
Such pressure is undesirable given the needs, problems, and
fears of victims immediately after they have left the situation
of exploitation””®
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Some OSCE participating States apply a procedure for the
formal identification of trafficking victims that is outside the
criminal justice system, identification that then triggers vari-
ous benefits for victims, such as short-term or long-term assis-
tance, temporary residence and work permits, and suspension
of expulsion orders. This identification procedure is based on
the approach that can be referred to as the ‘social path’® for
identifying people who have been trafficked. The term reflects
the identification process involving social service agencies or
civil society rather than the criminal justice system.

The ‘social path’ to identification offers a framework that sub-
stantially reduces the pressure on victims to prove their traf-
ficking situation, and provides unconditional access to assis-
tance and protection. It maximizes the potential of State social
protection agencies and re-enforces their mandate to assist
vulnerable populations, including victims of trafficking in hu-
man beings, by vesting in such agencies the authority to for-
mally identify victims and use existing protection mechanisms
to help them fully recover. Moreover, the availability of a ‘social
path’ does not prevent a potential victim-witness from opting
to provide testimony to law enforcement officials at any time
they wish or feel ready to do so. Indeed, timely identification
and assistance can greatly facilitate co-operation with law en-
forcement and the provision of useful evidence.

This report aims to examine and promote the ‘social path’ to
identifying victims of trafficking in human beings for assis-
tance purposes, and is a reference and advocacy tool to sup-
port the introduction of the ‘social’ path framework in OSCE
participating States. It is based on a review of international law,
engagement between the Office of the Special Representative
and Co-ordinator for Combating Trafficking in Human Beings
and the OSCE participating States, and a desk review of the
information available about the ‘social path’ approach toward
the identification and protection of human trafficking victims.

n Putting victims first: The ‘social path’ to identification and assistance

Chapter 1 of the report summarizes relevant provisions in
international and regional legal instruments and policy frame-
works, including recommendations made by the OSCE, con-
cerning the identification of trafficking victims. It cites specific
references to the non-conditionality of assistance to victims in
relation to their willingness to participate in criminal proceed-
ings, and provides a legal basis for the ‘social path’ model.

Chapter 2 presents a rationale for the ‘social path’ to identifi-
cation of trafficking victims and outlines specific reasons and
situations where this model offers distinct advantages in ensur-
ing effective and comprehensive implementation of a victim-
centred approach.

Chapter 3 contains an analysis of emerging practices in the
OSCE region to illustrate how this approach is being addressed
in four OSCE participating States: Greece, Italy, Serbia and
Ukraine. It provides an overview of procedures that have been
developed, this supported by available recent victim identifica-
tion data, and concludes by highlighting some of the salient
features that the practices have in common.

Finally, Chapter 4 of the report offers concluding considera-
tions and recommendations that should be taken into account
for the ‘social path’ procedure to be introduced and subse-
quently implemented in a given State.

The report concludes that the ‘social path’ approach has the
benefit of promoting trust in State protection systems by prior-
itizing the obligation to assist victims of trafficking and uphold
their rights. This approach provides a critical route to long-
term assistance and recovery, irrespective of a victim’s ability
or willingness to co-operate with law enforcement officials or
the existence of a criminal case. The report argues that, in the
longer term, victims identified outside the criminal justice sys-
tem for the purpose of long-term assistance will be more will-
ing to contribute to a criminal investigation and the possible
prosecution of suspected traffickers. The ‘social path’ to identi-
fication offers more victims unimpeded access to services, thus
increasing the likelihood of their further engagement.
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United Nations

The United Nations (UN) Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Chil-
dren,” supplementing the UN Convention against Transna-
tional Organized Crime (2000), states that one of its purposes
is “To protect and assist the victims of such trafficking, with full
respect for their human rights” (Article 2). By implication, each
State Party requires procedures to identify who such victims
are. However, it does not specify the process by which victims
of trafficking may be identified.

The Protocol also states inter alia (in Article 6) that “Each State
Party shall consider implementing measures to provide for the
physical, psychological and social recovery of victims of traf-
ficking in persons” and “Each State Party shall endeavour to
provide for the physical safety of victims of trafficking in per-
sons while they are within its territory”. It does not limit these
protection and assistance measures to individuals who have
been formally ascribed the status of a victim of crime following
the conviction of the criminal(s) who victimized them, or to
individuals who have agreed to provide evidence against their
alleged trafficker.

Concerning children who are trafficked, the UN Conven-
tion on the Rights of the Child (1989) requires States Parties
to “protect the child from all forms of sexual exploitation and
sexual abuse” (Article 34), “take all appropriate national, bilat-
eral and multilateral measures to prevent the abduction of, the
sale of or traffic in children for any purpose or in any form”
(Article 35), and “take all appropriate measures to promote
physical and psychological recovery and social reintegration of
a child victim of: any form of neglect, exploitation, or abuse ..
(Article 39). As is plainly clear from the text, these obliga-
tions exist independent of criminal proceedings and may not
be made conditional on a young person (or their legal repre-
sentative) agreeing to provide information to law enforcement
investigators.

In 2014, the United Nations Special Rapporteur on trafficking
in persons, especially women and children, commented in her
annual report:

“In line with the rights-based and victim-centred approach,
the mandate holders have focused strongly on elaborating the
legal dimensions of the rights of victims to assistance, protec-
tion and support, and in considering the extent to which those
rights are respected and protected in practice. It is abundantly
clear that States are indeed required to provide immediate as-
sistance and support to victims of trafficking within their ju-
risdiction and to protect them from further harm. In order to
achieve this, a swift and accurate identification of victims is
fundamental to the realization of the rights to which they are
legally entitled ...

A subsequent UN Special Rapporteur went further and as-
serted in 2019 that “services and residence status should be not
only non-conditional, but also should be disconnected from
the very existence of criminal proceedings””
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Organization for Security and
Co-operation in Europe

In 2003, the OSCE adopted its first Action Plan to Combat
Trafficking in Human Beings. It recommended that at the na-
tional level guidance should be provided “to facilitate the ac-
curate identification and appropriate treatment of the victims
of THB, in ways which respect the views and dignity of the
persons concerned.”!

The following year, the OSCE Office for Democratic Institu-
tions and Human Rights (ODIHR) issued its Handbook on
National Referral Mechanisms (2004), noting that

“Locating and identifying trafficked persons is a fundamen-
tal problem in all anti-trafficking strategies. For a variety of
reasons, those caught up in human trafficking often do not
want to reveal their status or experiences to state authorities.
Victims may harbour deep feelings of mistrust towards official
bodies, stemming from experiences in their country of ori-
gin. Frequently, victims fear violent retaliation by traffickers
against themselves and family members in their countries of
origin. Such threats of violence once they return home can en-
hance victims’ fear of deportation because of their illegal sta-
tus. Because victims of trafficking are often reluctant initially
to identify themselves as such, the term ‘presumed trafficked
persons’ is generally used to describe persons who are likely
to be victims of trafficking and who should therefore come
under the general scope of anti-trafficking programmes and

services.!!

The Handbook also notes:

“The identification of a trafficked person can be a complex
and time-consuming process requiring professional guid-
ance and support structures to create a safe space for the
victim. Sometimes it is a question of weeks or months be-
fore a trafficked person overcomes posttraumatic stress
syndrome and is able to speak out. Therefore, the concept
outlined in this handbook incorporates the identification

process as part of a protection and support programme”*?

Almost a decade later, the Addendum to the OSCE Action
Plan to Combat Trafficking in Human Beings recommended
that, with respect to identification and assistance at national
level,

“relevant State authorities identify individuals as trafficked
persons, who have suffered human rights abuses, as soon as
there are reasonable grounds to believe that they have been
trafficked, and, in accordance with national law, ensure that
victims of THB are provided with assistance even before the
investigation is initiated; ensuring that this assistance is not
made conditional on the victim’s willingness to participate in
legal proceedings, without prejudice to the national regula-
tions on the conditions of the residence of the victim in the

territory of the State”!®
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The same Addendum recommended that “relevant NGOs,
trade unions and social welfare services” be empowered to in-
itiate referrals for the assistance of victims of all forms of traf-
ficking,'* through a National Referral Mechanism (NRM) or
other relevant structures. It urged that relevant NGOs should
be able to “access State facilities, including social service and
immigration reception centres, prisons and detention fa-
cilities, to contribute to the timely identification of trafficked
persons”'* Finally, it included a specific recommendation con-
cerning the identification of trafficked children, calling for “the
capacity of police, social workers and other public authorities
who may come in contact with children and other individuals
trafficked and exploited in forced and organized begging” to
be enhanced, “to ensure prompt response to their particular
needs, with the objective to immediately remove, where pos-
sible, victims from harmful and exploitative situations”*®

As a practical step to assist participating States in imple-
menting the above provisions, the Office of the OSCE Special
Representative and Co-ordinator for Combating Trafficking
in Human Beings (OSR/CTHB) addressed the need for an
alternative path of identification of trafficking victims in the
context of its migration-related work in the 2019 publication
Uniform Guidelines for the Identification and Referral of Vic-
tims of Human Trafficking within the Migrant and Refugee
Reception Framework in the OSCE Region."” Re-affirming the
importance of multi-agency co-operation, this publication
synthesized the findings of the Special Representative’s as-
sessment visits to a number of migrant and refugee reception
facilities, as well at the outcomes of consultations with prac-
titioners working in the States most affected by mixed migra-
tion flows. Emphasizing the critical necessity of a ‘social path’
for identifying trafficked victims in mixed migration flows,
the Guidelines argue that this approach builds positive, assis-
tance-based relationships with victims, and that it has long-
term potential for actually improving future co-operation in
investigations. Systems that make assistance conditional on
co-operation often only alienate and isolate victims.

Finally, the most recent update of ODIHR’s Handbook on Na-
tional Referral Mechanisms,'® which introduces and provides
guidance on action across the four NRM ‘pillars’ — identifica-
tion and protection, individual support and access to services,
social inclusion, and criminal justice and redress — unequivo-
cally re-affirms that:

“Non-conditional provision of NRM services should be
guaranteed to all victims of trafficking who feel unable or
are unwilling to proceed with a criminal complaint against
traffickers”



Council of Europe and
the European Union

The Council of Europe Convention on Action against Traf-
ficking in Human Beings (2005) requires States to ensure that
the identification of trafficking victims is not conditional on
their co-operation with law enforcement officials. Article 12.6
specifies that “Each Party shall adopt such legislative or other
measures as may be necessary to ensure that assistance to a
victim is not made conditional on his or her willingness to act
as a witness”"

Further, the Explanatory Report accompanying the Anti-Traf-
ficking Convention notes that “The drafters wish to make it
clear that under Article 12(6) of the Convention, assistance
is not conditional upon a victim’s agreement to cooperate
with competent authorities in investigations and criminal

proceedings”?

Commenting on identification procedures, the Group of Ex-
perts on Action against Trafficking in Human Beings (GRE-
TA), the treaty-monitoring body established by the Council
of Europe Convention, in its Second General Report (2012),

“stresses that a person’s identification as a victim of human
trafficking should not depend on the presence of elements
necessary to initiate a criminal case or the person’s co-opera-
tion with the law enforcement authorities. Any person show-
ing signs that he/she has been subjected to a combination of
the three key elements of the definition of trafficking in human
beings (action, means and purpose) should be considered as
a victim of trafficking. This does not imply that victims must
provide proof that they have been injured or financially dam-
aged, but it may involve giving some measure of independent
evidence supporting their claim. It might sometimes be diffi-
cult for victims to justify one of the elements, e.g. the purpose
of exploitation, prior to a criminal investigation, which is why
it is important to apply operational indicators of trafficking in
human beings (as designed by several international organisa-
tions, such as ILO, IOM, UNODC and ICMPD)."*

The non-conditionality of assistance is also emphasized in the
EU Anti-Trafficking Directive,? whose Article 11 provides that

“Member States shall take the necessary measures to ensure
that assistance and support for a victim are not made condi-
tional on the victim’s willingness to cooperate in the criminal
investigation, prosecution or trial, without prejudice to Direc-
tive 2004/81/EC* or similar national rules”

The European Union’s Strategy on Combatting Trafficking in
Human Beings,* issued in April 2021 to cover the years 2021
to 2025, lists a series of challenges to victim identification and
assistance in the context of this provision, in particular as re-
lated to non-EU citizens:

“Victims who are not EU citizens face additional difficulties.
The particular situation of victims of trafficking requires spe-
cific consideration when issuing residence permits. Under
current EU rules, the granting of a residence permit can be
conditional upon the victim’s cooperation in the criminal pro-
ceedings. In addition, there are inconsistencies across Mem-
ber States in the application of reflection periods for victims
who are not EU citizens, during which assistance to victims
is ensured”

In light of the above, the Strategy commits to the assessment
by the European Commission of how these challenges can be
effectively addressed, including “through a strong gender di-
mension in supporting and protecting victims, the non-pun-
ishment of victims for crimes they were compelled to com-
mit, and in relation to the 2004 Council Directive on residence
permit for victims of trafficking”

Finally, the European Court of Human Rights* has examined
a number of cases involving people who have been trafficked
but who have not been properly identified or adequately pro-
tected by the States involved. The European Court clarified
that “Article 4 of the European Convention on Human Rights
generates a positive obligation on States to identify possible
victims of trafficking and for this purpose, States have to build
a legal and administrative framework”? In particular, the
Court has observed that “(potential) victims [of trafficking]
need support even before the offence of human trafficking is
formally established, otherwise this would run counter to the

whole purpose of victim protection in trafficking cases”?
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Standards in the framework
of the Bali Process?®

Initiated in 2002, the Bali Process on People Smuggling, Traf-
ficking in Persons and Related Transnational Crime operates
as a regional forum for policy dialogue, information sharing
and practical co-operation for its 49 members. The member-
ship includes three OSCE participating States (Mongolia, Tiir-
kiye and the United States) and six Partners for Co-operation
(Afghanistan, Australia, Japan, Jordan, the Republic of Korea
and Thailand).

In 2015, the Regional Support Office of the Bali Process pub-
lished two policy guides, one on the identification of victims
of human trafficking and the second on their protection.” De-
veloped for practitioners and policy makers, these documents
provide an overview of international and regional standards
for the identification and protection of trafficking victims.
They also present good practices from member countries of
the Bali Process.

The Identification Guide points out that:

“Failure to identify victims of trafficking results in their con-
tinued exploitation and their inability to access the assistance
and protection to which they are entitled. It may also result in
authorities being unable to gather information and evidence
necessary to bring traffickers to justice. Identification is there-
fore an essential part of the process to prevent and prosecute
this serious crime, and to assist and protect its victims.

Policy Guide on Identifying

Victims of Trafficking

An introductory guide
for policy makers and
practitioners
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The Identification Guide clearly underlines that the primary
responsibility for identifying trafficking victims lies with the
State. It encourages States to apply a low threshold for iden-
tification, especially during a first contact before there has
been time for authorities to build the trust of the person in
question, and to ensure that presumed victims receive ap-
propriate assistance and protection. This also refers to those
States where social welfare services hold responsibility for the
processes of presuming, verifying and confirming a person’s
status as a victim of trafficking.

The Guide also reiterates that “States should uphold their ob-
ligations to protect victims, irrespective of their migration or
other status, and their willingness to participate in criminal
justice proceedings’, and offers advice on implementing sus-
tainable protection solutions, including integration, voluntary
return or reintegration. It states that:

“Any return to countries of origin should to the extent pos-
sible, be voluntary and carried out with regard for the rights,
safety and dignity of returnees and include the provision of
the adequate protection, assistance and support necessary to
achieve reintegration and prevent re-trafficking. Where it is
preferable for a victim to relocate to a third State, the State
in question should assist in the facilitation of safe relocation
and integration. Where there are ongoing safety concerns, hu-
manitarian considerations or other risks that prohibit victims
from being returned, temporary or permanent residency in
the country of destination should be considered”



Principles and guidelines of the
Organization of American States (OAS)*

The OAS brings together all 35 independent States of the
Americas and is a political, juridical, and social governmental
forum in the Hemisphere. Its membership includes two OSCE
participating States (Canada and the United States). Its man-
date on trafficking in human beings is based on a number of
OAS resolutions, as well as the Second Work Plan to Combat
Trafficking in Persons in the Western Hemisphere and the
Hemispheric Plan of Action again Transnational Organized
Crime.®!

The Work Plan was developed as a reference to guide actions
by member States and the OAS General Secretariat in assist-
ing States in combating trafficking in persons in the 2015-
2018 period. Several guidelines in Chapter V of the document
serve as a foundation for applying the principle of non-condi-
tional protection and assistance. Guidelines No. 51, 51, 58 and
59 read as follows:

“Promote the creation of suitable emergency, transitional, and
long-term housing for victims of trafficking in persons, taking
into account gender, age, and other relevant factors, or, as the
case may be, expand existing ones.

Devise policies and programs to protect victims of trafficking
in persons, based on respect for human rights and taking into
consideration gender, age, health, and other factors, and based
on input from survivors of trafficking in persons.

Adopt policies to ensure that victims of trafficking in persons
with irregular migration status have access to the same pro-
tection extended to nationals who are victims, and that they
be permitted to remain in the territory, either temporarily or
permanently, as appropriate.

Encourage the adoption of laws and procedures such that ju-
dicial deportation and/or immigration proceedings are not
instituted against trafficking-in-persons victims, regardless of
their co-operation with law enforcement authorities or par-
ticipation in the trial process against human traffickers”

Conclusion

As the above review demonstrates, there is a strong
legal and political foundation for States to introduce
and implement a ‘social path’ toward identification
that guarantees assistance irrespective of trafficking
victims’ participation in criminal proceedings. Such
identification procedures will uphold victims’ rights,
ensure equal treatment of all victims, in particular with
respect to their origin, and serve as an operational
framework for designing and implementing sustaina-
ble protection solutions for victims. The chapters that
follow provide arguments and concrete examples in
support of the ‘social path’ approach.

Section 2



Putting victims first: The ‘social path’ to identification and assistance



These advantages include:

1.

Ensuring identification as a pathway to
mid- and long-term assistance irrespec-
tive of victims’ participation in criminal
proceedings;

Providing protection without exposing
trafficking victims to risks of retaliation;

Lowering of the evidentiary threshold
from that required to prove a crime ver-
sus the information needed to initiate
protection and assistance;

Continued support of victims upon re-
turn to their country of origin or habitual
residence;

Vesting conclusive identification with the
State social protection system, thereby
building the trust of victims and thus
leading to more identifications;

Creating conditions for more
prosecutions.

Ensuring identification as a pathway
to mid- and long-term assistance
irrespective of victims’ participation
in criminal proceedings

The OSR/CTHB 2021 Survey Report revealed an increase

in legislative or policy provisions that allow a victim to be
provided with assistance without, or prior to, a formal status
determination (89 per cent of respondents).* This indicates
that actors in most States are now able to make at least a pro-
visional identification of victims of trafficking and respond to
their most urgent needs while the victim enters a short “re-
flection period” to begin rehabilitation and consider whether
to co-operate with law enforcement.

However, such immediate assistance is only the first step to-
wards a victim’s full recovery. In many cases, the end of such
reflection periods still leaves victims with a choice: either can
they choose to co-operate with law enforcement and testify,
or they are returned to their country of origin or habitual
residence.This means that de facto continuation of assistance
and protection efforts (at least in the country of destination
or identification, and in particular for foreign victims of traf-
ficking) can still be fully dependent on a victim’s formal en-
gagement in criminal proceedings.® Moreover, if criminal
proceedings do not result in a successful prosecution of a
THB case, it can deprive a presumed victim of formal status
and lead to their return to the situation or circumstances that
made them vulnerable to exploitation in the first place.

The implementation of the ‘social path’ of identification thus
has powerful implications for mid- and long-term assistance
purposes. Separating access to assistance from the criminal
justice system can eliminate such situations and make vic-
tim protection truly unconditional. Moreover, detaching the
formal recognition of trafficking victims from the criminal
justice system will enable States to implement a full menu of
sustainable protection solutions, including integration and
relocation to a third country. It will increase victims’ trust in
State protection systems and significantly reduce risks of re-
trafficking and re-victimization.
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Providing protection without exposing
trafficking victims to risks of retaliation

Trafficking victims can face significant risks of retaliation if
they report their victimization or co-operate with the police.
Fear of such reprisals can discourage victims from coming
forward, thereby undermining their identification as victims
and subsequent access to assistance. Although there was little
public acknowledgement of the scale of such risks by prosecu-
tors and other law enforcement experts at the time that the
UN Trafficking Protocol was adopted in 2000, it soon became
apparent that trafficking victims who did not feel safe and pro-
tected are often unwilling to take the risk of providing infor-
mation to police investigations or prosecutors.

The OSCE/ODIHR Guiding Principles on Human Rights in
the Return of Trafficked Persons outlines a number of situa-
tions in which such reprisals can manifest themselves:

“.. for example, whether family members/friends or asso-
ciates in the country of origin have been contacted and/or
threatened by (associates) of the trafficker/trafficking network
(note that, while in a number of cases, it is the country of ori-
gin that will conduct a risk assessment, in cases where state-
less persons are concerned, the place of habitual residence
would be responsible for conducting the risk assessment. In
certain instances under the Dublin Regulations, for example,
the person may also be returned to a transit country); whether
the trafficked person her/himself has been threatened during
her/his stay in the country of destination or during legal pro-
ceedings; whether the place of residence of the trafficked per-
son and/or her/his family is known to (associates of) the traf-
ficker/trafficking network; and whether the trafficker made up
part of the social circle of the trafficked person in the country
of origin”*

Adopting a ‘social path’ approach makes identification (and
subsequent protection) possible without exposing a victim to
the risks involved in testifying against traffickers. If victims
can gain access to crisis counselling, confidential accommo-
dation or other services without the challenging first step of
reporting to law enforcement, this can give them greater se-
curity and confidence. If such services are contingent on co-
operation, a fearful victim may choose to forgo that first step.

Putting victims first: The ‘social path’ to identification and assistance

Lowering of the evidentiary threshold
required to categorize a trafficking victim
as a ‘victim of crime’

When identification and assistance is tied to the criminal jus-
tice process — in particular, the existence of viable evidence for
investigation or prosecution — any deficiency in that criminal
justice process can mean that the victim may not be conclu-
sively identified or may lose access to assistance.

The ‘social path’ approach makes it possible for a State to
identify individuals who have been abused in the course of
being trafficked and to fulfil the State’s international obliga-
tions to protect such people even when insufficient evidence
is available to initiate criminal proceedings. This is because
the amount of evidence required to conclude that a particu-
lar individual has been victimized is significantly less than the
standard of proof required to convict those responsible for
committing abuse. In general, the standard of proof deemed
appropriate when examining human rights violations is ‘proof
of the balance of probabilities. This is a lower standard than
the one required to convict someone of a criminal offence,
which, in the case of common law systems is ‘proof beyond a

reasonable doubt’®

Continued support of victims upon
return to their country of origin or habitual
residence

When people who have been trafficked leave the State where
they have been exploited or identified and return to their
country of origin or habitual residence, a procedure is need-
ed in that country for recognizing their particular rights and
needs as a victim of trafficking.*® The circumstances of return
vary. Some victims are assisted by governmental or intergov-
ernmental organizations. However, some victims prefer to
avoid all contact with police or people perceived to be ‘law en-
forcement officials’ for fear of repercussions.’” Among persons
who are formally identified as trafficking victims while abroad,
some thus prefer that the authorities in their own country not
be informed. However, they may subsequently desire or need
assistance to recover fully. In such circumstances it may be
appropriate and useful to introduce identification procedures
that do not involve criminal justice system actors.

For example, victims who have returned to their home coun-
try of their own volition should be able to seek appropriate as-
sistance to recover from their experience. While some victims
may want to present law enforcement officials in their own
country information about individuals in their country who
were complicit in their having been trafficked, others may
prefer to have no such contact. As pointed out in the Guid-
ing Principles on Human Rights in the Return of Trafficked
Persons: “Trafficked persons who are provided with appro-
priate post-return assistance aimed at promoting their well-
being and supporting their effective reintegration are much



less likely to be re-trafficked. They may also, depending on the
nature and quality of support provided, be less vulnerable to

intimidation, retaliation, social isolation and stigmatization.”*

A ‘social path’ to identification and assistance can help resolve
these issues by ensuring that all victims have their needs met,
not only those prepared to co-operate with criminal justice
proceedings.

Vesting conclusive identification with the
State social protection system, thereby
building the trust of victims and thus
leading to more identifications

Social protection systems are designed to help vulnerable
populations. Such systems “should respect and promote the
principles of non-discrimination, gender equality and respon-
siveness to special needs; social inclusion (including those
persons in the informal economy); and respect for people’s
rights and dignity”*

According to the OSR/CTHB 2021 Survey Report, social wel-
fare agencies are able to identify presumed victims of trafficking
in human beings and refer them to support services in 31 OSCE
participating States. However, in only 2 States do these agencies
have the authority to formally recognize trafficking victims.*

These data manifest that social protection actors are often at
the forefront of victim assistance efforts and serve as a first
point of contact for victims: not only do they initially identify
and refer them to services, but in many instances they also
operate as case managers and oversee the overall implemen-
tation of an assistance plan. By engaging with victims from a
very early stage, social workers are in a favourable position
for establishing trust and helping victims open up and reveal
the circumstances of their exploitation. Yet, in most OSCE
participating States these same agencies are not in a posi-
tion to make decisions about mid- and long-term assistance
for victims. The ‘social path’ approach aims to resolve this
discrepancy.

The ‘social path’ approach creates a legal foundation for sub-
stantive and direct engagement that treats victims primar-
ily as right holders rather than as a source of information
in criminal proceedings. Moreover, the approach offers the
possibility for victims to build confidence in State protec-
tion systems, which will ultimately lead to more victims being
identified and their rights being restored. Vesting conclusive
identification of trafficking victims with State social protec-
tion/welfare agencies can turn this possibility into reality.

More identifications can lead to stronger
cases and more prosecutions

One argument for a criminal justice-based identification sys-
tem is that making assistance contingent on co-operation
can be an incentive for co-operation, which will lead to more
prosecutions. In reality, however, such a coercive approach to
assisting victims can actually have the opposite effect. It can
discourage victims by not giving them immediate support,
making them hesitant to co-operate and leading them to avoid
the criminal justice system altogether.

The ‘social path’ to identification can help resolve these ten-
sions by focusing first and foremost on supporting victims
and meeting their needs, thereby building the confidence
of victims and increasing their readiness to engage with the
criminal justice system. Countries with a ‘social path’ ap-
proach consistently identify far more victims of THB. Poten-
tially, such ‘social path’ identifications — through appropriate
attention to and support for victims — can lead to criminal
investigations that would otherwise have been missed.

The ‘social path’ approach does not create any obstacles for
law enforcement officials to perform their primary duty of
investigating a crime. It also does not prevent social welfare
actors from sharing the circumstances of a THB crime with
investigators and prosecutors. This can be done without re-
vealing the personal information of formally recognized vic-
tims if they choose not to be part of criminal proceedings. It
also does not exclude the possibility for such victims to co-
operate at a later stage, once they have regained their agency.

In sum, by lowering the threshold for victims to access
State-led long-term assistance, not only can the ‘social path’
to identification increase the number of identified victims,
it can also have a positive impact on prosecution rates.

Conclusion

As can be seen from the above, the ‘social path’ to
identification of trafficking victims is a means for es-
tablishing a protection framework that enables States
to fully uphold a victim-centred and human rights-
based approach, and to ensure long-term assistance
to all victims without discrimination. It relieves THB
victims of the burden of proof that their participation
in criminal proceedings often entails, and guaran-
tees their protection irrespective of the outcomes of
these proceedings. The following chapter explores
victim identification procedures in OSCE participat-
ing States where, to varying extents, principles of the
‘social path’ approach are incorporated.
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Emerging practices
in the OSCE region

A number of OSCE participating States have developed
procedures for identifying and protecting trafficking
victims that incorporate elements of the ‘social path’
approach. This chapter discusses the experience of
four OSCE participating States, which may offer some
guidance and lessons learned to other States.
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GGreece

Greece developed a framework for identifying trafficking
victims relatively recently. Following the adoption of its
“Law on prevention and combating human trafficking and
protection of its victims and other provisions” (L.4198/2031),
the 2016 Joint Ministerial Decision 30840/2016 laid the
foundation for setting up a mechanism to organize and co-
ordinate the identification of trafficking victims and their
subsequent referral to appropriate services. Known as EGviko
Mnxaviopd Avagpopag (EMA), the mechanism is managed
by the National Centre for Social Solidarity (EKKA),* an
agency of the Ministry of Labour, Social Insurance and Social
Solidarity, and co-ordinated by Greece’s National Rapporteur
on Trafficking in Human Beings, which is based in the
Ministry for Foreign Affairs.

Prior to this Decision, formal identification of THB victims
was entirely the responsibility of a public prosecutor. GRETA
described the earlier process as follows:

“The Public Prosecutor’s Office is the only authority competent
to grant victim status (so-called ‘act of identification’), on
the basis on documents sent by the police which include
a statement (complaint) from the presumed victim. The
prosecutor can also grant victim status to a person who does

not co-operate with the law enforcement authorities”*

The implementation of the newly established EMA is based
upon four operating principles:

1. State ownership;

2. the involvement of civil society;

3. avictim-centred and human rights-based approach;

4. an interdisciplinary and cross-sectoral approach.

In order to offer practical guidance on implementing EMA,
standard operating procedures (SOPs) for the key stages
of protection of victims of trafficking in human beings
were developed by a special working group comprised
of representatives of governmental authorities and non-
governmental and international organizations. The key stages
are the following:
1. identification (of a presumed victim) and

their initial referring to EMA;
2. appointment of a ‘reference actor’

(i.e. a case manager within EMA);
3. first level protection;
. social integration;
5. voluntary repatriation or relocation to a third country.

S

The SOPs outline two alternative procedures for the formal
recognition of human trafficking victims: one applying to
victims who co-operate with prosecuting authorities and the
other to those who do not. The EMA Handbook* provides
extensive justification for this legislative approach. In
particular, it points out that:

“The victim is treated as a subject of rights and not as a tool/
means to fight crime. The victim’s compulsory participation
in criminal proceedings would disregard their particularly
vulnerable position, it would violate their will, and it would
also involve their re-victimization by forcing him/her to
provide information — albeit critical — for the prosecution of
the perpetrators.”

The Handbook further suggests that:

“.. it cannot be excluded that a victim who has been
recognized as a victim of human trafficking without co-
operating with the prosecuting Authorities, will at later time
give information to the Police, due to their feeling of safety and
empowerment, in order [for] the traffickers to be prosecuted”*

If a presumed victim chooses to co-operate with prosecuting
authorities, their case file is transferred to a competent
prosecutor of the court of first instance, who has the authority
to issue an act (order) recognizing them as a victim of THB.
If criminal proceedings have not been initiated (for instance,
because the level of evidence is deemed insufficient), such
an act can still be issued on the basis of a written opinion
prepared by two competent professionals outside the criminal
justice system. These professionals can be social workers or
psychologists working for Protection and Assistance Service,
First Reception Service,* a specialized NGO, the International
Organization for Migration (IOM), or other specialized
protection and assistance bodies recognized by the State.

For presumed trafficking victims who do not wish to co-
operate with the prosecuting authorities, an act of recognition
can also be issued on the basis of a written opinion of two
social protection professionals, similar to the cases when
criminal proceedings have not been initiated. The final
decision on issuing such an act, however, still lies with a
competent prosecutor.

Against this backdrop, in 2021, of 156 initially identified
and referred presumed victims, official victim status was
granted to 7 victims (4 in 2020), with 1 victim in the process
of receiving the status (6 in 2020) and 40 waiting for the
beginning of the procedure.* For the first time, in 2020,
1 victim received official status solely on the recommendations
of social protection professionals. One reason for such
recommendations not being used more often or not leading
to official status may be that the final decision is still vested in
the prosecuting authority. Section 3 of this report provides a
rationale for using a lower level of evidence when recognizing
trafficking victims compared to recognizing victims of crime,
and that eligibility of THB victims for assistance should not be
compromised by the level of evidence required by criminal law.
Putting this principle into practice in Greece would require
further sensitization and awareness-raising of representatives

of the prosecuting authority.
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taly

During the 1990s, irregular immigration to Italy increased
substantially. The new arrivals included significant numbers
of women from Albania and Nigeria’s Edo State who were
exploited by pimps and traffickers in prostitution. Italy’s 1998
Immigration Law (Law No. 286/98) introduced an innovative
provision called ‘a residence permit on social protection
grounds’ for foreigners who had been subjected to violence or
exploitation in circumstances where there was concern about
their personal safety.*” Such permits were available to both
foreign trafficking victims who agreed to co-operate with law
enforcement officials (the ‘judicial path’), and victims who
did not want to provide evidence to law enforcement officials
or testify at a trial (the ‘social path’). These provisions were
contained in article 18 of the 1998 Immigration Law; these
permits are consequently referred to as ‘Article 18 residence
permits.

Commenting on the rationale behind the ‘social path’ option,
a publication in 2010 observed that

“There are many reasons behind this social path (e.g.
trafficked persons might not have relevant information or the
criminals have already been prosecuted) but the most relevant
is that at the beginning, people who went through the hard
experience of trafficking, are too scared for their own or their
relatives’ safety to press charges. In the Italian experience,
many trafficked persons, after having been reassured and
gained new trust in institutions, came to the decision to
file a complaint against their traffickers and/or exploiters.
This happens because trafficked persons have been granted
protection regardless of their immediate co-operation with
the law enforcement authorities.”*

Initially it was expected that the beneficiaries of Article
18 would be mostly women trafficked for the purpose of
exploitation in prostitution. However, in 2007, the Ministry
of Interior issued a circular letter (dated 4 August 2007)
extending the applicability of the Article 18 provisions to
cases of labour exploitation.

There were (and still are) two ways of obtaining an Article 18
residence permit. The first option involves providing evidence
against a suspected trafficker (the ‘judicial path’). In such
cases, it is up to the Public Prosecutor to make a decision on
whether or not a permit should be issued. The second option
(the ‘social path’) involves either a specialized NGO accredited
for this purpose or alocal authority social services department
submitting a statement containing evidence of the abuse and
exploitation experienced by the applicant to law enforcement
officials (the Questura or local police headquarters, where
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immigration officials may also be based). This statement
must be accompanied by details about a social assistance and
integration programme that the applicant has agreed to follow.
On the basis of this statement, the Questura is responsible for
passing information about the crimes alleged by the applicant
on to the local public prosecutor, who is responsible for
confirming that the allegations (if accurate) would indeed
place the applicant in danger and thus justify an Article 18
residence permit being issued. In such circumstances, law
enforcement officials could potentially open an investigation
into an apparent case of trafficking on the basis of information
provided by the presumed trafficking victim via the ‘social
path; without that victim being in direct contact with law
enforcement officials. In some circumstances, such victims
were apparently summoned to provide evidence at a pre-trial
hearing known as an ‘incidente probatorio’.

The main conditions in all cases were that an individual
granted an Article 18 temporary residence permit was not
to resume contact with the individuals who trafficked them
and that they were to participate in a social assistance and
integration ‘programme’ run by social services or a specialized
NGO.

Article 18 permits allowed someone to remain in Italy for
six months and could be renewed for a further year. During
this total of 18 months, they were eligible for social assistance
payments or access to education and could register their
availability for employment and seek work. After 18 months,
they could apply for a more permanent residence permit, either
to work or to continue their education. The organizations
supporting people granted Article 18 permits obtained public
funding from Italy’s Department for Equal Opportunities by
responding to a call for proposals for assistance projects to
trafficking victims. New calls occur approximately once a
year. The NGOs applying for funding had to involve a local
authority as a project partner.

When Italy adopted a new law against THB in 2003, it
introduced an additional, short-term ‘social path’ option
known as ‘Article 13! Once again, this was a support
programme for presumed trafficking victims, implemented
by NGOs and social services and requiring approval by the
local Questura. It allowed people who said they had been
trafficked to benefit from a three-month support programme,
renewable once for a further three months. For six months
they had access to accommodation, social assistance and
health care. At the end of six months, they could seek further
assistance by applying for an Article 18 residence permit.



Over the dozen years between 2000 and 2012, both statutory
and civil society organizations invoked the Article 18
procedure to assist 65,000 people, of whom 21,378 received
residence permits, according to data available in 2013.* Over
this period, NGOs and local police developed methods for
identification in the absence of any nationally agreed sets
of indicators and also in the absence of a National Referral
Mechanism. At the local level, the various stakeholders
(police, prosecutors, social services and NGOs) could
sign memoranda of understanding (to formalize their co-
operation) and develop their own lists of indicators.

However, by the time of a 2013 visit to Italy by the OSCE
Special Representative and Co-ordinator for Combating
Trafficking in Human Beings, the system was reported to be
breaking down. According to civil society actors, the option
of allowing presumed trafficking victims to be identified
by NGOs under Article 18 was not being implemented
effectively: “the granting of a residence permit has been made
de facto conditional on a victim’s co-operation in criminal
proceedings’, noted the OSCE Special Representative.*

Over the past eight years, Italy has initiated a series of reforms
to improve identification and to use a set of nationally
agreed indicators. In 2016, the Government published a
National Action Plan against Human Trafficking and Serious
Exploitation.”® One Annex in this publication contains
‘Guidelines for the definition of a mechanism for rapid
identification of victims of trafficking and serious exploitation,
another sets out a set of ‘Guidelines for Rapid Identification’*
While maintaining an identification procedure that is distinct
from criminal justice procedures, these reforms introduced a
two-stage identification process: ‘preliminary identification’
and ‘formal identification’ The first is based on a preliminary
screening to check if there are any indicators that an individual
has been trafficked (and to provide a response to his or her
immediate needs), while formal identification involves an
interview and assessment of the information provided.

As a result of dramatic increases in the number of migrants
reaching Italy from Libya and elsewhere, Italian authorities
gave priority to developing procedures at ports of arrival.
In 2017, the Ministry of the Interior, together with the
UNHCR, developed and published Guidelines for Territorial
Commissions for the Recognition of International Protection
(also referred to in English as Guidelines for the identification
of victims of trafficking among applicants for international
protection and referral procedures), which were updated in
January 2021.% The prime responsibility of Italy’s Territorial
Commissions is to consider asylum requests, not specifically
identifying trafficking victims. The intention of these
guidelines is to give the Territorial Commissions advice and
the expertise needed for identifying trafficking victims among
other asylum seekers. The guidelines were summarized in a
GRETA publication in 2021 as follows:

“The guidelines contain Standard Operating Procedures
(SOPs) with flowcharts, indicators and practical suggestions
on how to conduct interviews, plus a list of specialised
anti-trafficking NGOs. When indicators of trafficking are
detected by the Territorial Commissions for the recognition
of international protection during an asylum interview, the
caseworker provisionally identifies the person as trafficked,
and refers him/her to a specialised anti-trafficking NGO,
which carries out the formal identification. While the
identification process is on-going, with the person’s agreement,
the examination of the asylum claim is suspended in order to
allow time for establishing a relationship of trust, and permit
the person to reflect (which, according to the Guidelines,
corresponds to the recovery and reflection period). The
recommended maximum time for suspension of the asylum
procedure is four months. After conducting interviews with
presumed victims, the NGO sends a report to the Territorial
Commission with information to assist it in continuing the
consideration of the international protection claim. The two
protection procedures can continue in parallel, i.e. a person
who is identified and assisted as a victim of trafficking can
obtain international protection. The guidelines have led to
more victims of trafficking being identified amongst asylum
seekers .2 >

This new procedure continues to rely on the ‘social
path; involving a specialized anti-trafficking NGO in the
identification process, although the path has now been
integrated into a set of wider procedures for considering
applications for international protection (asylum applications
and refugee recognition). When listing possible indicators
of trafficking that a Territorial Commission should look out
for, the Guidelines emphasize that a list of indicators should
not be used rigidly as a mandatory check list. They rather
represent a “set of indicative parameters”: “In order for it to be
reasonable to consider that the person seeking international
protection is a victim of trafficking, it is not necessary for
these indicators to emerge in their entirety, the Commission

may well recognize only a few”” %

According to the recent U.S. Department of State Trafficking
in Persons Report 2021, the Italian Government had identified
463 THB victims, of whom 16 had been exploited abroad or
in transit to Italy. All identified victims were foreign nationals
and undocumented migrants. “The law allowed for an initial
three to six months of government assistance to all trafficking
victims. After initial assistance, foreign victims were eligible
to obtain temporary residency and work permits and had a
path to permanent residency; additionally, foreign victims
were eligible for six months of shelter benefits, renewable for
an additional six months only if the victim obtained a job or

enrolled in a training program. *
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Serbia

The Government of Serbia set up an Agency for Co-ordination
of the Protection of Victims of Trafficking relatively early
— in 2004 — under the authority of the Ministry of Labour,
Employment and Social Policy. The Agency was responsible
for identifying victims of trafficking until 2012, when it was
succeeded in this role by the Centre for the Protection of
Trafficking Victims (CPTV). According to Article 9 of the
Centre’s Statute, it was established to:

“... assess the situation, needs, strengths and risks of human
trafficking and based on the indicators which point out that
a person is a victim, conduct the identification within the
legal framework in the field of registered activity. All of this
is done in order to provide appropriate help and support for
victims, and to assess other significant people in the victim’s
environment.”

In effect, the CPTV was established specifically to separate
the identification of trafficking victims (and their subsequent
protection and assistance) from the criminal justice system.
The Centre, like the Agency that preceded it, is part of the
Ministry of Labour, Employment and Social Policy. Victim
identification is thus based on what GRETA describes as “a
social protection approach” %

While both statutory agencies and NGOs can make referrals to
the CPTV and provide it with information they have received
from or about a presumed victim, they do not play any formal
role in the identification of a victim. An NGO report in 2016
noted that

“The system of identification in Serbia is such that the status
of a victim is not connected with criminal investigations or
the prosecution of traffickers or results of prosecutions.
Instead, victims are treated as persons in social need and the
provisions of the Social Protection Law and bylaws are applied
to them (not the Criminal Code). In that respect, there are
more victims identified by the Centre than those registered
as injured parties (i.e., possible victims of crime) in criminal

reports made by the police” %
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A set of national indicators for preliminary identification
of victims of trafficking were reportedly agreed upon by
the Centre for Victim Protection in 2015, which worked
together with the International Organization for Migration
(IOM), the Ministry of Education, Science and Technological
Development, the Prosecutor’s offices and specialized NGOs.
There are four sets of indicators, one each for the police and
education systems, and two for social protection professionals
(one for adult victims and a second for child victims). GRETA
reports that to date, 17 local multidisciplinary teams (known
as ‘networks’) have been set up to identify victims and make
referrals to the Centre.”

Standard operating procedures (SOPs) for identifying victims
of trafficking were published in 2018. These confirm the
procedures used and role played by the Centre for Victim
Protection.®

In a section on preliminary identification and referral, the
SOPs specify eleven categories of organizations (including
ordinary citizens) who are entitled to make a preliminary
identification of a trafficked person (and to refer them to the
CPTV).%' It accords particular importance to teams operating
at the local level, listing:

Local anti-trafficking teams;

. Local councils for migration;

Local security councils;

. Local mechanism for prevention of domestic violence;
Local mechanisms in educational institutions;

Local mechanisms for gender equality;
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. Local mechanisms for social inclusion of Roma men
and women; and
h. Other local mechanisms.®?

Organizations responsible for preliminary identification
are instructed to consult a series of different indicators,
including those published by the ILO and the UNODC, but
also indicators devised in Serbia for identifying trafficked
children, for use in the education system, for use by social
services, etc.® On this basis, anyone can make a referral. It is
not necessary to be part of an accredited agency.



The SOPs also address what they call the ‘formal’ identification
procedure by the Centre for the Protection of Trafficking
Victims, confirming that, in practice, Serbia also has a two-
stage identification process. Although the SOPs do not specify
details of the criteria Centre staff are to take into account,
they do specify that “the Centre’s specialist assesses the
condition, needs, strengths and risks of the alleged victim of
trafficking, analyses the context and allegations in the report,
collects information from relevant partners and coordinates
the victim support process”® This is expected to be a rapid
process, started within 24 hours of receiving a referral and
being completed “as soon as possible and without delay” In
some cases, a referral is made while a presumed victim is
still under the control of a suspected trafficker. In others, the
presumed victim has left their trafficker and is present and
interviewed by staff of the Centre, in which case she or he may
be accompanied by a “trusted friend” The SOPs confirm that
an initial interview is intended to “establish a relationship of
trust” between the Centre’s staff member and the presumed
victim and to inform the presumed victim about their rights.*

In 2021, the CPTV formally identified 43 victims from 127
presumed victims, compared with 48 victims in 2020. Of
these, 23 were victims of sex trafficking, 9 of forced labour, 2
of forced criminality, and 9 of multiple types of exploitation.
Overall, there were 21 women, 8 men, 13 girls, and 1 boy.
There was 1 foreign victim. The government did not report
how many victims co-operated with prosecutions in 2021 (in
2020, 68 victims co-operated with prosecutions).*
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Ukraine

Following Ukraine’s adoption of a comprehensive law on
combating trafficking in human beings in 2011, in 2012
the Government issued three Decrees to support the
implementation of the law, including No. 417 of 23 May 2012
approving the Procedure for the Declaration of the Status of a
Victim of Trafficking in Human Beings.

The victim status procedure requires an applicant to file
a request to a local government office to be granted victim
status. A responsible official is to interview an applicant
within a short time (three days) and fill in a questionnaire
prepared by the Ministry of Social Policy. The questionnaire
(along with available supporting evidence) is then submitted
to the Ministry, where a decision is made and communicated
back to the presumed victim via the same local government
official. The law specifies the maximum number of working
days allowed for each stage of the procedure. If victim status is
agreed upon, the applicant is issued a certificate valid for two
years and entitled to a rehabilitation programme offered at
the place of their residence as well as a small one-off support
payment.*’ In addition, foreign nationals granted victim status
in Ukraine are entitled to temporary residence and a work
permit for the duration of the status. The responsibility for
carrying out a needs assessment and overseeing each victim’s
recovery is given to social services (the Centre of Social
Services for Families, Children and Youth).

In the case of this status being refused, the Ministry can still
recommend local officials to consider those concerned as
being persons in difficult life circumstances and to offer them
relevant assistance. A negative decision by the Ministry can
also be appealed in court. Parallel to this procedure, victims
continue to have the opportunity to be formally recognized
within the criminal justice system if they opt to take part in
criminal proceedings. This procedure ensures co-operation
with law enforcement agencies through a regular exchange
of information on cases under consideration. In multi-agency
efforts, there are means for implementing rehabilitation
programmes for identified victims at the local level.

Putting victims first: The ‘social path’ to identification and assistance

In 2016, the ‘social path’ identification procedure was amended
in minor ways, due to continuing concern that applicants
were at risk of stigmatization if local government officials
leaked information about them. The original 2012 procedure
required officials who interviewed presumed victims to
confirm in writing that they would not disclose any confidential
information. This was strengthened in 2016. Also in 2016,
extra questions were added to the interview questionnaire,
asking whether the applicant had already participated in law
enforcement investigations (also in another country), and
whether they wished now to do so in Ukraine.®® The one-off
support grant to identified victims was also increased. A new
set of instructions issued in 2016 jointly by the Ministry of
Social Policy and the Ministry of the Interior also establishes a
clearer referral process for trafficking victims.®

Introduction of the ‘social path’ identification procedure
and the subsequent capacity building efforts to facilitate its
implementation has resulted in steady progress in Ukraine.
From mid-2012 to mid-2014, 63 people were reportedly
identified as trafficking victims using the new procedure,
while 70 applications for victim status were rejected. Those
recognized included 6 foreign nationals.”” The number of
people formally identified as trafficking victims via the ‘social
path’ has increased in subsequent years (to 83 in 2015, 110 in
2016, and 198 in 2017, according to a GRETA report™). At the
same time, others were recognized as victims of crime under
the terms of the Criminal Procedure Code: 102 trafficking
victims were reportedly identified by law enforcement bodies
in the context of criminal proceedings in 2015, 86 in 2016 and
367 in 2017.7

In August 2020, the Cabinet of Ministers issued Decree No.
7837 establishing the National Social Service of Ukraine™.
Among other tasks, the Service assumed responsibility for
granting official trafficking status. As part of decentralization
reforms in the country, it began devolving this responsibility
to the local level.

The most recent data suggest that in 2021, 67 per cent of
applications for official victim status were approved (64 of 96),
compared to 57 per cent (134 of 235) of applications in 2020.7°
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Key features of the different
national models

Four characteristics are notable
in the countries reviewed.

Responsibility for the
‘social path’ to identification

All four of the models described above devolve responsibility
for initial or preliminary identification to front-line services,
both statutory (public bodies) and non-governmental or-
ganizations. One (Serbia) has set up a national level, publicly
funded institution which is not a law enforcement body to su-
pervise the definitive identification of trafficking victims (as
well as something akin to a case management system for iden-
tified victims). Another, Ukraine, has allocated responsibility
for identification entirely to a ministry (the Ministry of Social
Policy) that is also not involved in law enforcement.

In practice, a key characteristic of the ‘social path’ approach
is that the process of identification is not carried out by law
enforcement officials. This means that the protection and
assistance (immediate, as well as long-term for a sustainable
solution) to which presumed victims are entitled is ensured
and not delayed while police investigators or prosecutors fol-
low standard procedures for collecting sufficient evidence to
determine whether a crime has been committed.

However, it is notable that at the secondary (formal recogni-
tion) stage of identification, two countries which are mainly
‘destinations’ for foreign trafficking victims (Italy and Greece)
both consult law enforcement agencies. The implication here
is that before granting a presumed trafficking victim who is
a foreign national the right to remain in the country, some
systems prefer to require a police investigation to confirm the
accuracy of the initial identification procedure.

Putting victims first: The ‘social path’ to identification and assistance

Comprehensive interpretation
of unconditional access to protection
and assistance

Despite the obligation to provide victims with protection and
assistance irrespective of their participation in criminal pro-
ceedings, in most OSCE participating States (and in particular
with regard to foreign victims), such protection is provided
from the point of initial identification, through a ‘recovery and
reflection period’ (or equivalent arrangement), and up until
the end of criminal proceedings (if a presumed victim chooses
to take part in them) and not beyond.

The four quoted models offer a presumed victim a pathway
toward long-term assistance beyond a ‘recovery and reflec-
tion period’ or its equivalent. By offering an alternative path
for identification, the States ensure that victims are not only
formally recognized, but also gain access to a durable solution,
including integration into a new society.



Indicators used in
the identification process

One challenge in the identification process is that the three-
part legal definition of the crime of trafficking in human
beings (act, means, and purpose) adopted in international
treaties can be unwieldly for front-line officials who do not
represent law enforcement and who might be less familiar
with the legal intricacies of the crime. Hence, in many coun-
tries the concept of ‘indicators’ is critical for helping front-
line actors identify presumed victims. To ensure that similar
methods are used by everyone involved in an identification
system, agreeing on appropriate indicators is vital, as is train-
ing for relevant stakeholders.

For these reasons, identification processes should be sup-
ported by country-specific indicators. The general indicators
developed by UNODC"and ILO” can serve as a useful foun-
dation for creating country-specific indicators. How these
indicators should be used must be agreed upon by all actors
engaged in the process of preliminary identification. This will
lead to more referrals to the ‘social path’ procedure for formal
recognition and assistance.

Co-operation with
criminal justice actors

In practice, the ‘social path’ approach has not necessarily ruled
out or diminished the role of law enforcement in the context
of victim identification. In above examples, criminal justice
actors have a variety of responsibilities, ranging from that of
final decision-making on victim status, to being part of multi-
agency information exchange and being party to the develop-
ment and implementation of needs-based assistance to vic-
tims. However, the involvement of law enforcement agencies
does not defeat the strategic objective of ensuring access to
long-term assistance outside the criminal justice system for all
presumed victims of trafficking in human beings.
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Conclusions and
recommendations

This chapter offers a series of conclusions Assigning a responsible State agency
and recommendations for participating

. . .. To ensure that protection of and assistance to all THB vic-
States on adopting and operationalizing P

tims remains unconditional regardless of a victim’s partici-

the ‘social path’ approach to identifying pation in criminal proceedings, the authority for the ‘social
victims of trafficking in human beings. path’ of identification of THB victims should be vested in
These considerations offer guidance on £ SEER Serkl [EroEE o EEEy

standards and approaches that should be It is essential that once a suitable legal and administrative

taken into account with regard to: framework is established, the people staffing it should be
able to do the work required and are provided with suffi-
cient resources to do so. Further, the State has a duty to

1. A State agency in charge of the monitor their activities, both to ensure consistency and to
implementation of the ‘social path’ remedy any defects.
framework;

Entering a ‘social path’ procedure
2. Pre-requisites for presumed victims

to enter the ‘social path’ procedure; A pre.s.umc.ad victim’s decision to enter t-he ‘social path’ of
identification should be based on their informed consent.

3. ‘Social path’ referral modalities; States should develop clear guidelines on the benefits of
. . . . the ‘social path’ of identification and assistance. Not only

4. Specific considerations for foreign should these guidelines be in the language spoken by the

victims of trafficking in human beings;  presumed victim, they should also be written in language

i L that is plain, clear and not open to misinterpretation.
5. Treatment of child victims of

trafficking; The duration of a ‘recovery and reflection period’ or

i i o an equivalent arrangement should not affect a presumed

6. Interaction with the criminal victim’s ability to enter the ‘social path’ framework.
justice system. Victims should be able to opt for co-operation with the

criminal justice system at any stage of their ‘social path’
assistance if they choose to do so; such co-operation
should not, however, be the objective of the assistance.

States should stipulate a realistic timeline for consider-
ing any ‘social path’ applications, whether these are made
by the presumed victims themselves or on the basis of
a referral. While this timeline should be long enough to
enable officials to respect it, it should be short enough
to respond to the needs of a presumed victim. Not only
must victims be provided promptly with urgently needed
assistance, it is essential that victims are not kept in a pro-
longed state of anxiety. This could compound any men-
tal health problems they might have as a result of being
trafficked.

Putting victims first: The ‘social path’ to identification and assistance



Entering a ‘social path’ procedure should lead to long-
term assistance that is victim-centred, gender-sensitive,
trauma-informed and needs-based.

In the case of negative ‘social path’ decisions, a viable
channel for lodging an appeal should be available. The
person concerned should be able to understand such
channels and to access them swiftly, whether through
an appeal to a court or to an independent administrative
body. The appeal should relate to the substance of the
appellant’s case, not only to the question of whether the
letter of the law has been observed.

Referral to the ‘social path’

If not already in place, States may consider adopting a
two-stage process. The first stage involves preliminary
screening to check if there are any signs that an indi-
vidual has been trafficked (and to provide an immediate
response to her or his immediate needs and quick access
to immediate assistance). In a second stage, more con-
clusive identification occurs after an in-depth assessment
of the available information.

States should diversify a range of actors who can ini-
tially identify and refer presumed victims to the ‘social
path’ framework. To ensure that the non-discrimination
principle is observed, it is important that explicit instruc-
tions, uniform indicators and adequate training is pro-
vided to everyone involved in the initial identification of
victims. This will guarantee consistency and fairness.

Non-discriminatory treatment of
foreign victim of trafficking

Whenever foreign trafficking victims enter the ‘social
path’ procedure, it is essential that authorities address
the question of their immigration status and grant a tem-
porary residence permit to ensure they are not deported
while they still need urgent assistance.

The assistance that follows the ‘social path’ of identifica-
tion should lead to one of three sustainable solutions
aimed at a victim’s full recovery and regaining of their
agency: return and re-integration, integration, or reloca-

tion to a third country. Proper risk assessments should
be carried out before a decision is taken on the implemen-
tation of any of these solutions.

In the event that the ‘social path’ procedure results in the
decision for a victim to be returned to their country of ori-
gin, States should ensure cross-border information ex-
change and continuity of assistance. This should involve
assistance for re-integration in order to minimize the
risk of re-trafficking.

Incorporating child-specific procedures

Mechanisms should be in place to allow for the iden-
tification of children who have been trafficked, also in
countries where the protection of children subjected to
abuse, exploitation or neglect is the responsibility of a
child protection system. Such children not only have spe-
cial protection rights, but also have experienced forms of
abuse that require specialized care and treatment. To at-
tend to their specific needs and rights, the ‘social path’
framework should entail a child-specific procedure sup-
ported by appropriate age determination methods.”

Co-operation between
the ‘social path’ framework and
the criminal justice system

Formal recognition of victims through the ‘social path’
and in the criminal justice system should not be regard-
ed as self-exclusive. They can run in parallel subject to
a presumed victim’s decision.

Everyone who has been trafficked and who seeks to be
identified as a victim has a right to have their personal
data and information about their experience at the hands
of traffickers kept confidential. Appropriate measures
should be adopted for it to be securely stored.

States should develop mechanisms, including inter-
agency instructions and memoranda of understanding,
that allow the agency in charge of the ‘social path’ of iden-
tification to share information about the circumstances
of a THB crime without disclosing a victim’s personal
details. In this way, any pending or prospective criminal
investigation will not be impeded or compromised.
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